
EXPIRATION OF STATUE OF 

STAFF MEMBER: Anne A. Weissenboni 
L,IMI'.II'TATIOPJS: 611 8/03 

COMPLANANT: National Center for Tobacco-Free Kids 

RESPONDENTS: Philip M m i s  Companies, Inc. 
Brown & Williamson Tobacco Corp. 
L.orillard 'Tobacco Company 
R.J. Reyrrolds Tobacco Ccmpany 
United States Tobacco 
U.S. Senator Mitch McConnell 
National Republican Senatorial C o n ~ d t e e  
3.  S t d e ] {  I.~LlCk&y, BS IXaSUFCl' 

FEDERAL AGENCIES CHECKED: None 

That the Commission find rra re3s(in to believe the respondents in this matte; violated the 

Federal E1cc:ion Campaign Act of 1931, as amended, ("rkc Act"), a i d  close the file. 

Commission alleging that :Philip Monis Companics, Inc., Brown & Williamson Tobacco Corp., 



L.oril!ard I’ok~acco Company, R.J. Reyioltls Tol?lacr,o Company and United States Tobacco 

(“‘lobacco companies") had violated tile Act by “promising ;through Senator Mitch McConneli, 

c!uiii. oftlie National Republican Senatorial :2omririt:ee J‘NRSC’),] to mount a television ad 

campaign to support those [United States Senaiors’l who voted against” S. 141 5 ,  “The National 

Tobacco Policy and Youth Smoking Reduction Act,” in ! 998. AII respondents were sent 

notifications ofthe comphiilt on July 20, 19%. <hi September 23, 1098, and March 9, 1999, the 

Cornmission receivcd rmponses filed on behalf of Senriior McConnell. A joint response from the 

five tobacco companies \vas i.cceivcd 011 Septeniber 24! 1948. More recently it was detennineci 

that the NRSC had not received its riotification and a copy  vas faxed to cnunsei. A response 

from the N K S C  was rzceivetl on November 19, 1999. 

111. &ke‘FUi%lr, AND LEGAL A N A L Y D  

A The B,RW 

2 U.S.C. $ 441b pm!iEbits coiyorations h m  making “a  contribution or an expenditure in 

conixctio!: with any elecrioii” for federal office; the sainc provision prohibits “any candidate, 

political conmiittee 0 1  oiher person knowingly tc accept or receive any contrihulion prohibited by 

this section.“ 2 U.S.C. 5 441b(b)(2) defines “contribution or espe!adii:ire” as inc!uding “any 

direct or indirect papnetit, di:;trihution, loan, advance. deposit, or gift of money, or any services. 

or anything of value . . . to ;iny candidate, campaign cormnittee, or poiitical party or organization, 

in zonriect.ion with any election” to federal office. 2 U.S.C. 6 43 l(17) defines “indepeiident 

expcncliture” as “an expenditure by a pcrson expressly advocating the election or defeat of a 

,-. ..Itarly 1 identified candidate which is made wittiout cooperation or consultation with any 

candidate. or any authorized committee or agent ofsucli candidate, and which is not made in 
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concert wiiii, or ;a[ t i l e  rcqiiest or sii;;gestiiln of; any candidate, or  any aiirhnrized 

commitiee a g x t  of such candidate.‘‘ 2 1.-1.S.C. 5 43 1 ( 1  8) iierincs “clearly identified” :is “(il.) the 

name of the candidaie involvzd appears; (B) a phutog!-:iph i>i drawing of the candidate appears; 

or ((3) the identicy ofthc candidate is a,pparcni by unambiguous refererice.” 

in Massachuseits Citizens For Life v .  !.’E(’, 479 I1.S. 238 (1986) (“MCFL”), the Supreme 

Court confinixd the applicatlility o f  2 U.S.C. 8 441b to certain expenditures, not just direct 

contributions, inade 5j incorporated entities on hehalf‘oTc;i;ididates. The Court determined that, 

in instances in which a corpc’ration‘s comrrrunications ruris:ilnte express advocacy of the election 

or defeat. oca federal candidate, the expenditures for those comrnunicrrtions are subject to the 

prohibitions of Section 441b, even if the espcndituies are indcpendei~t oF involvernent by the 

candidste or party coniniiitet: bencfitzd. 479 U.S. at 248-249, citing Duckley v. Valeo, 424 U.S. 

I 80 ( I  976). ’ 

I .  I‘he Supreme COIJIT i!i h & < ! y  lisieil ‘%!e for,“ “ciecr.“ ‘’ support,” “cast your lmllot for,” “Smith for 
Congress,” “vote a~a ins i~”  “dekat,” and “rcjcct” as r?ramples of express advocncji. 424 U.S. at 44, a. 52. 
Later, in M T L ,  the Court Feund the “marginal!y less ciircct” lailguagr at issue in that case, namely a 
cambinaiion uf an exhorration ro “VOTE PRO-LIFE“ arid picturus atid names of ihirteen candidates who 
had silpported I*fCt7f..’s positim 011 ihree issues. lo cilnslilule %xpr-ess advocacy.” 479 U.S. at 249-2.50. 
111 FEC v. Fwratch. the U.S. C ~ I J ~  of Appcals for !he Ninth Circuit bioat!ent:d i he  definition of express 
;~dvucacy, finding that “contest is reievant ti; n derermination of express advocacy.” 807 F.2d 857, 863 
(1987)) cert. deni.ed, 484 U.S. 850 (i9S7j. Eniployjn~ la~iyilagc taken rrom theEKr& decisior:, the 
Conimission promulgated nex,v regulations at I 1  C.F.R. 5 8  100.22 and 109.1 which became final on July 
6, 1995. These amended rei;uiations defiine “expressly advocating“ !o include corrimunications which 
“[,w]hen takeri as a whole and with limited reference to external events . . . could only be inteipreted by a 
reasonable percon ns containing advocacy of’ the election or dcfeat of one or more clearly identified 

” 1 1  C.F.R. 5 100.22(b). 

Just becore the new regulations became final, on June 28, 1995 the US. District Court for the Western 
Dist-rict of Virginia dismissed a case brough? hy the Cornmissjon invo!ving media advertisemcnts paid for 
by an incorporated entity which did not contain thc words sei out in Buckley as “express advocacy,” but 
which the Commission argued constitutcd express advocacy as a result of their timing, imagery, music, 
editing and the cotilrs used. Ej3L:.ELCh%iiai: Acti~:~kt~v.etk, 894 F. .C;iIL>p. 946 (W.13. Ya. 1995). aff. 
~ ~ 2 f ’ r  curiam9 92 F. 3d 1 178 (4‘“ Ck.> I996). ‘The district ceiirt found that llie advertisements constituted 
I . .  issue advocacy” and were thus exempt from government reguhticn. 
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Expenditures made by corpora’?iur:s at the request of, or in coordination with, a candidate 

....~. 

.. . .. . 

or party conumit?ee are also potcntiaily sv,bjt:ct to the Section 441’0 prohibitions, whether or not 

they contain express ad~ocacy. in  Bwkicy, h e  Supreme Court stated: “[C]ontrolletl o r  

coordinated espcndituies arc treated as contribu\ions rather than csperrditures tindcr the Act.” 

42.4 U S .  at 46. Citing this si.atement in 3ucklcy, :he district court iii FEC v. Christian Coalition 

explicitly rejected the argument that ?he term “expenditure” must always be limited by the 

“express advocacy” standmi, holding that 

importing the ‘e:sp;ess advocacy’ standard. in!o 
prohibition wouBd misread Biic.kfey and collapse the distinction betwcen 
contributions and independent expenditures in  sirch a way as to give 
short shrift to til:: government’s compelling interest in preventing real 
and perceived crm-uption that cm Eiovi from large ciunpaign 
contributions. Were this standard adopled, it would open the door to 
unrestricted corporate or union undenvwriting of numerous campaign- 
related comniunications that do not expressly advocate a candidate’s 
clec?ion or defeat. 

441 b’s contribution 

52 F. Supp. 2d at HS. 

The court in Giiristian Coalition alsa differentiated beeiween what it tenncd “expressive 

coordinated expenditures” and coordiriated expenditures for “r~on~~communicative ~mterials,” 

Fn. 1 continued. 
In 1996 the Maine Right to Life Conunitlce iiied sui! ciiaknging the Cornmission‘s regulation ai 

1 1 C.F.R. 5 100.22(b). The District Court found this subscction of the regulation to be “invaiid. . . 
because it extends beyond express advocacy.” Maine Rir:lit to Life. Committee. Inc. v. FEC, 914 F. 
Supp. 8, 13 (DMe., 1996), &I, 98 F. 3d 1 (1” Cir. 1996), c.iting MCPI, and I;;iuclier v. F E ,  
743 F. Supp.64 (D.Me. 19901, af&, 928 F.  2d 468 ( I ”  Cir.), cert. denied, 502 U.S. 820. More recently, 
in FEC v. C1uisi.m Coalition, 52  i’. Supp. 2d 45, 6i-62 (D.D.C., Aug. 2, l999j, the cowl set out three 
”attrihutcs” of  express advocacy: ( I )  “the communication milst in effect contain an explicit directive,” 
with emphasis upon the use of xi active verb; (2) the verb must “unmistalcahly exhort the 1-enderkiewer 
to lake electoral action to support the election or defeat of a clearly identified candidate”; and (3 )  there i s  
no other reasonathe interpretation of the language used. On Januay 4,2000, in Viri?inia S o c l e & !  
Humair Lifc. lnc. v. FEC, CN 3:99CV559 (E.D Vnj, a case addressing voter guides disfributed by a non- 
proiit, incorporated crgaiiiza!.ion, the court granted plaintifFs ntoiion for surnrnaiy judgment and issued a 
natiuilwide injuxiction against enfoorccment of  11 C.F.R. 5 100.22(b). 
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defining the fomier as being .‘for a communication made for the piirpose of infiucncing a federal 

c!cction in w1iic.h the spendci. is responsible fw B substantial portion ofthe speech anit for which 

[lie spencter’s choice of speech has beerl arrived ai i?iier coordination wit,li the canipaign.” 

5 2  F, Silpp. 2d at 85,  11. 4.5. ’T‘lie couit gave as a:] exnmplc of an exprussive coordinatcd 

expenditure *‘a teievisim advertiseincnt favorably profiling a czndidate’s stand on certain issues 

which is paid for and written by the cnntrihutor, in which the advertisement does ‘express the 

underlying basis for his support,” and does discuss candidates and issues, but for which the 

expenditure is done in cnord.inafion with, or with the authorization of, the candidate.” M. at 85, 

quoting Buckley, 479 U.S. a t  21. 

The activities ofthe Christian Coaliticn at issue in this litigation included the production 

and distribution of voter guides which identi Lied carididsies md set out their positions on specific 

issues. Ihe coiart. in <;hristi:m Coalition found that “the Act by its ternis appiies to the 

C:ualition’s expenditures on voter guides , . . .” id, at $6. The cotii~ ako found that “expres~ive 

coordtcated expenditures are not limited to ‘express advocacy’.” i$j. at 86-87. ’Phi. court heid, 

however, that “the stanc!ard for coordination must be restrictive, limiting tho universe of wses 

triggering potential enfcxcenient actions to those situations in which the coordination is extensive 

enough to make the potential for corruption through legislative quid pro quo palpable without 

chilling protected contact between candidates and corporaticns and unioas.” @. at 88-89. 

Addressing only corporate expyessive coordinated expenditures, and, after rejecting an “insider 

trading” standard, 2. a t  89-00, the court stated: “An expressive expenditure becomes 

‘coordinated; {sic!’ wliere (.he candidate or her agznts c m  cxercise control over, or where there 

has been substantial Biscursion or negotiation between [lie campaign and the spender over, a 

contmunication’s: ( 1 )  conients; ( 2 )  timing; (3j  location, mode or intended audience . . .; or (4) 

< ,  
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‘volume’. . . . Id. at 92. Thc court i‘uE.her staled that “[t]i.rk standard limits 5 341h’s 

contrihiilioii prohibition on expressive coordinated cxpenditinrcs to :hose in  which the candidate 

has taken a sufficient interest to demonstratc that tlic expcnditure is perceived as valuable for 

inceting the cariipaign’s need,s GT wants.” The cotirt also stated: “A corporation’s mere 

announcenient IO the canipnign that it p!ms to distribute thoi~sands of voter guides in select 

churches on the Sunday before election day, even if that  iilFobrmahr; is not yet puhlic, is Jiot 

enough to be coordination. Coordination requires some ?o-and-fro between corporation and 

campa ip  on ttiesc sub-iects.” 19. at 93. 

3. ‘TRe:ompiaiart 

The complaint in MUR 4766 is based upon news reports aired or published at the time of  

the Senate’s June 17: !9?8 vote on clotiire on a bill, S.1415, which addressed tobacco policy and 

youfh sicnking. According io the complaint, Senator Mitch McConnell ‘‘iinfi~i-nied his cdleagues 

in a closecl door meeting that ifthey voted to kill the tobacco bill, the major tobacco 

manufactures WCI-e promisi:ig to mount a television ad carnpaign U j p t o r t  those who voted 

On June 22, 1999, and thus prior to t!re Christian Coalition. decision, the Cornmissien in IClU114378 2 

addressed a situation in which the Nationai Republican Senatorial Committee (“XRSC:”) and a 
representative of Dennis Rehberg. a c a d d a i e  for the U S .  Senate from Montana, had discussed in 
general terms Future tclevisian advertising by the party committee in opposition to the candidate’s 
opponent, with the candidate’s comaniitci. later making general inquiries as to whether the ads were going 
to run. Both the candidate and his agent, and a representative of the NRSC:, testified durir,g their 
depositions [hat there were no prior discussions about the acrual conten;, placement, or timing of h e  
NRSC advertisements. The Chimission failed by votes of2-3 and 3-3 to find probable cause to believe 
violations of the Act had resulted. In ;heir Siatenient of Reasons, the Conmissioners who voted against 
such determinations Found there to have been in:;ufficicnt e.vidcnce of  “coordination with respect to the 
advertising campaign at issue. . . . In our view, the [act that there was ‘no prior coordination’ is a key 
factual determination. . . . Like the [Supreinc? Court in C o ~ ~ f ~ 1 1 ~ ~ . K e r ; u b ! i c ; n s ~ v ~ ~ ~ ~ ,  1 16 S.Ct. 2309, 
(1936)]s wc aiso reach the conclusion that t!rt :nore gcneral jsailcm of contacts be:ween the. campaign and. 
th-3 party committee do not c<)ilstitute coordination suKicien! to transform the NRSC’s ad disbursements 
into in-kind coniTibutions to ithe Rehberg campaign:”’ i3a:ernent of Reasons, page 9. “We do not 
intzrprc! . . . jicneral Ljiowlecige ohotrt :I potential ai canipaigp to amount to a n  undersianciing \r.it/t the 
NRSC.‘’ Jd., page 9. (Emphiisis in originai.; ?’he S:aternen! of Reasons then cited to the court’s 
i;:nguage jn Christian Coalition a! page 92 which is quoted ;hove. 
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ayainst the bi!l.” (Emphasis in origin;iI.) The Senate voted 57-*.2 on the cloture pelition, in 

... 
. .  
. .. 

Deniocratic Senators who vctcd ag;ninst cioturc, llicndcii Ford of Kcntiicky arid Charics Rtc:~bb of 

Viiginia: :vcrc not candidates for rceizciion iri 1998.) (See further discussion of‘the cloture :‘otc 

below). 

The complaint continues: “Wheri Senator McConneli r-eported that the god of the 

tobacco industry’s ads to be run In the Fall a j e r  the critical vote was to support and d&nd those 

Senators who voted to kill the bill, kc clearly demonstrated that ihese potential ads were not issue 

ads, but ads in:ended to influence the outcome of :he tipcomirag election.” (Emphasis in 

original,) The complaint alleges that such C . O ~ ’ ~ I X L U I ~ C ~ ~ ~ ~ X I S ,  especialiy if made in cooperatiorr cx 

coordination with a candidate, wou!d “conkr sonicthing of ‘Vd;ie” that constitutes an illegal 

‘contribation’ by the tobacco indusiry.” Acctsrding to the compiaint: ‘% is the conibination of the 

stated gml ofthe ads (to support and defend senators who voted with ii in the upcoming election) 

and the coordination and/or cooperation between the tobilcco industry and the seirators regarding 

the expenditures reflected ii? the promised ad campaign during the upcoming election khat 

ccnstitutes a serious violation o f  the election laws.” 

The cornplaint does not estimate the cost o f  such an ad campaign, nor does it name the 

members of the US. Senatt: who would have br:riefiled. Th@ complaint concludes as follows: 

[W]e reqtiest that the: FEC fully 2nd promptly investiyate this matter arid 
put an end to the illegal ”e.,xpenditu.es” !:y the toSzcco industry ox! behalf 
nfthase senators who voted agaiilst eioture nn 5.1415, 
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C.  Responses to the ,Cornpiflint 

I .  Tobacco Companies 

On A U ~ U S I  20. 1998, ::ourisel siibiiiitteti ajoli-it :‘c:.spot:se to the complaint on behalf of the 

f ivc rcspoiitlcnt tobacco coiyanies.  The rcsp<>ilse is tlivicicd into ilircc parts: ( 1  ) 3 factual 

background; (2) a discussion of the complain!; and ( 3 )  the respondents’ argument. Attached to 

this response as numbered e.xhibits arc 13 p i n t  advertiseincnts (Exhibi:s 1-1.3j; scripts for scven 

radio advertisements (Exhibits 14-20); and scripts for 19 icievisiori advertisements (Exhibits 21- 

39). 

a. Factual Background 

The response states that the respondents begail in March 10% io publish a series of 

“print, radio, aizd television adveriisements that address the icistles suuoundisig federal tobacco 

legislation.” (Response, pagi.; 3). I’hese rids wcre assertedly designed to discuss and suppe;? thc 

“Proposed liesolution” which had been r.regotiatcd in I99? by the respniidemt companies, st&s 

zttomeys gencrai, attorneys representing individual:: who 1 

public health conirnunity representatives. According 10 the response, “the focus [of the ads] is 

cxclusi.iely on the public policy issues surrou:idinF; !egislntion before Congrcss.” (Response, 

page 4). 

swd  the. toFiacco irichistry~ and 

The tobacco cornpark’  iesponse goes on 10 state ?hat on April 1, 1998, S. 141 5 j“‘the 

McCain Bill”) was fworably reported out of the Senate Coi-iiinerce Committee. “The McCain 

bill bore little resemh!ance ;.o the temis of the Proposed Sctt!ement.” (Response, page 4). “[T]hc 

respondents’ :ids continued to focus exclusively on :he iT!erits ofthe legislation.” (Response, 

page 5 ) .  ‘r+e response seis out, as an cxampie, !he text of one ofthe televisian advrrtiseinenk 



which bega:i io run on June I 1 ,  1998 and which wiis ciititicd ”Christmas in Washington.” 

[Response. page 5 srid Exhibit 33). 

Tliejoint respcinsc rhen argues [hat. evcn though, on Jane 1’7, 1998, the McCain Dill was 

“rejected on a clotr.ire vote,” [he theat of slri:ilar Ic.gis!ation soritincid, and was stiil continuing 

as o f  the tlaie o f  ths :sspon.sc:. The response cites as siipprrt for this assertion two Senate votes 

on amendments to unrelated iegislation on June IS, I998 and July 14, 1998. “Accordingly, the 

respondents have ccjntinucd to address the public about proposals for federai tobacco legislation.” 

(Response, page 6). 

-. 
i he join1 response quotes at page 6 the fLill text of a post-cloture vote telcvkicn 

advertisement which was “broadcast in  aniicipztion of B House Mi.” The script. for this 

advefiisenient, titi& ““Nove:rnbe;’ Man & Woiiian versiom: 30‘’ and attac.hed as Exhibit 37 to 

At eleciicjn time:, the politicians are always telling us they’re against taxes 
and Cor wc;rking people. 

Well now they have a chance to prove i t  the election. 

This tobacco tax bill sonie in Congress are talking about doesn’t make 
ariy sense. How is a more than ha l f3  trillion dollar tax increase on 
working people, going to stop kids froin smoking’! 

It’s j cs t  more t ; m s  for more govcmment. 

I’m going to remember this fail what politicians do this summer. 

~~~~~~~~~~~~ Contact your hlfrniber o f  Congress. Tell them to oppose 
a new tob,rcca taxes [sic). 

’TITLECARD: Call I -800-343-3222 
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(Em;ilir!sis in original). The response argiies that the “subject of this ad . . . is  comprchcnsive 

hhacco  legislation,” and that “the ad is designed io  in fluelice, throiigh grassroors effort, 

Members of Congress 3s they coiisider tobaccu legislation, and not io influence how individuals 

V O ~ O  during elections. Like the o~iler ads, this ad does not i-efcr to or depict any candidate; i t  does 

no: urge a vote for cr against any candidate or pariy; and its focus is purely legislative in nahise, 

not electorai.” (Response, pages 6-7). 

The joint response also discusses two additional, post-cloture vote adverliscmcnts, a radio 

ad titled “Man oil the Street 2!>” (attached tu the response as Exhibit 20), which asseitedly hegari 

miming on j u ly  2 ,  1998; and a television aAvertiseme.!it the response titles “Surplus” (attached as 

Exhibit 39) which, ac.cordiq; to the trailscript, ran btlgiririing July 22, 1998. (“Surplus” is the 

s m e  advenisenienr a5 that titled ‘The Real Hero’s” which is discussed below,) The response 

t1:eix sti!tes: 

Resporrclents have n ~ a d e  ~Xecisions abotit the tihing, coiltent anii 
p l ~ e n ~ ~ i t  oi‘eac:h particular advertisement in direct response to ever~ts 
surrounding the issu:: of‘t.oSacco legisiatioti. . . . Accordingly, no 
Jecisicris have been ma& regaiding th,:: content or placemeill of 
advertisemiits to be made in the fa!l, or even whether such 
aclven?isenients will be madc at all. . . . Rcspi!r&rtts currently anticipate, 
ho:vever, {.hat federal tobucco legislation will still 3e a legislative issue ic 
tlic fall and on into 1999, and thus ?he rcspontlenis contiiiue to 
contemplate the possibility of additional advertisements.” 

(Rcsponse, page 7) 

b. Diiscussion of Complaint 

I n  its discussion of t’he complaint, the joint rcspori:e stresses the future nature of the 

allegations, i.~,,, the f:ict h i :  the cornplainant was cormn-red with advertisements IO be rim after 

the date or the response. Tile response also xgues that the comphint relied upon “press rcports 
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I .  

other Republican Senators prior to the final cloture vote on the McCairi bill,” i d  quotes, i n i s  

alia. froin the statemen! by an NRSC spokesperson confaincd in a Btireau of National he‘kiirs 

repori diited Juiy I ,  1998, (hat Mr. McConrieli %,3s merely ‘offering analysis’ ofthe poiiiical 

r. Ar:;nrment 

Thejoint response begins its argument as follows: 

[A]il of the advertisements run by t!ie respondeiits are issue 
advertisements arid are clearly designed to allow the respondents to 
participate in an ungdjing federal I e & h ~  debate regarding 
comprehensive tobacco legislation. Nothing about these ads even 
suggests an effwi to affect the outcome of any federa.1 election. 
Accordingly, the advertisements are not ‘expenditnres’ and cannot, 
ziiidcr any theory? be transformed into ‘ in-kkd contributions’ made in 
connecrion with federal electivns o r  otherwise freai.ed as cont:ibiitions 
or expenditures subject t c ~  FECA. 

(Response, page 9). 

The joint response ?iien addresses buth “express advocacy” a d  “‘electioceering message” 

as standards for determining whethe: copcrate speech comes wi;hin the prohibitions of 2 U.S.C. 

3 441b, and assees :ha1 none of the advertisciiients at issue met either of these standards. in the 

context of the discussion of‘ “electioneering message,” thc response states: 

None ofthe ads even obliquely refers to any carididatc, either in  words or 
picti.\res; the focus of every ad has been on legisiative issues, not 
cantlidates or p.ariies; and, finally, none of the ads has urged the public to 
do anything be:iolld communicating with their representatives about the 
issue of iederal iobacco legislation. 

(Response, psge 13).  

Finally, the response returns to; and ciaboraies upon, i ts earlier argument that the 

complaint alleges only posjiblc, fiiiure vio!alioris by the respondent corporations, i g . ,  what are 

termed “speculative and i1:poiizetical claims r?P lilthire vioiatioris.” (Response, page 14). ‘The 
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response argues that  a his uor:ld r-cqsire the Commission ”to prevcnt respondents’ fcture speech 

based on specu!ation that the contents of that futurc specch will violate the Act,” and thal the 

cornplainant was seeking. an “tinconstitutionaII prior restraint” upon respondents’ future 

conimuriications. (Responsc.. pagcs ! 5-16.> 

2 .  Senator Rlitch McConraelt 

On September 23 ,  1998. the Commission received the first of two responses to the 

complaint from counsel Cor Senator Mitch McConneil. This first response, dated August 10, 

1398, asks the Commission ta dismiss Senalor McConnell from the complaint on five bases: 

( I )  the Speech or Debaie Cla.use ofthc United States Constitution; (2) the asserted fact that “the 

issue advertisements allegedly plarined by the tobacco industry are ou?side the scope of the. 

Federal E!ection Campaign Act of 1971, as amended (“FECA”)”; (3) the facts that Senat.tor 

iVIcComell was net i! candidate for ofiice in  1998 aiild %herefore had “received no iil-kind 

contribution,” and that he rvould not pay P J ~  any :id.i,crtiscment at issue a i d  iherefore “has pmlk 

no in-kind contribution”; (4/ the assecriorr that “the Senaror did not engage in coordination 

regarciing the adveriisenients with any tobacco company representative or with any campaign”; 

and (5) the ass.:! tion that %e cornijiaint is otherwise deficient.” (Emphases added.) The 

response also argues thaj. the adveitisei.nerits at issuc had nct yet mi. 

With regard to the Speech and Debxtc Clause, coilrise1 argues in the August response that 

“[:]he immunity aspect of the [Speech or Debate] Clause extends not only to speech on the 

Senate floor but also to a Senator’s conversations with his Senate colleagues about pending 

legislation.” Thc response also asserts that the Clause “prohibits any inng by the Commission 

or anyoiie else conceining statemenis made by Scnators, Representatives, arid their staffs in 

cotliiection with the considt:ration of legislation,” and that notification by Commission staff of 



Swator McConnell regarding :lie complaint i n  this maltor violated the Clause. (Augus? response, 

pages 2-3) (Eniphnsis i n  origina!). “Without qucstion, discussion with othcr Senators in the 

Capitol about the merits of, ?iie lack of popular sup .t for, and industry opposition to a bill 

coming to a voie Fails squarely within the Speech or Dcbate clause.” (August response, page 3). 

In ail attached aflidavit. Senator McConneli, cit.iiig the Speech or Debate Clause, declines “to 

comment on the many inxciirate accounts in thc n:edia concerning discussions I allegedly had 

with my Senate colleagues, and the events at the Senate Republican Caucus on June 17, 1998.’’ 

The August response next asserts that the advertisements addressed in the coniplaint 

constituted “issue advocacy” and were thlis not subject to reguiatioiz by the Commission as either 

contributions or expenditiires. The response strcsses the absence of ailegations that the ads 

contained cxprcss advocacy, notes the staiement of Senator McConnell to this effect in his 

affidavit, and cites the S u p r m e  Court’s decisions i t ,  First National Bank of Bostan v. Beilotti, 

435 US. 765 (1978) and in 3uckley 1’. Vale0 in supporl. of aii express advocacy standard for such 

conirnunications. ‘“l‘he Sup.reine Court adopted ihe express advocacy standard precisely to 

protect issue advocacy such as :hat aileged!y contcnip?ated by the tobacco companies.” (August 

rcsponse, page 5). Citing Grloski v. FEC, 785 F.2d 156 (D.C. Gir. 1986), the response staics: 

“Nor would alleged coordination iransfom otherwise protectid issue advocacy into spcech that 

the Canmission may regukte.” is!. 

Qrioting froin Seim: 

3 

hkConncli’s sworn affidavit, the August responsc goes on to deny 

that he had “‘axangcd, coordinated, or directed any aspcct of the tobacco industry’s’ publication 

~~~ ~ 

‘The c~‘u r t  in Christian C o d d ) ~  round the decision in Qrl~&i: to have involved only corporate funding 3 

of legislative events sponsored by a c n n p m r n s n  and ?hus “unrelated” to the Coalition’s distribution of 
voter guides. 52 i:. Supp. 2J .11 83. 



o r  broadc~st of iireir issue ad,Jcrtiscinc:its,” and cinpliasizes thc rcfcrerzces to involvenicrit ”by !he 

A! I I O  tiiiie have I tnrranged, eoardinatcd, o r  ili~cctcd any aspcct of thc  
!oI:xco industry”s publication or broa~lcast oftheir issue advcrtisenicnts. 
I’tlflhci, I iiavc not j::ovidcd any tobacco inci~rsti?; rcprcscntativc with a g  
infomiation about any Scxiiorial candidate’s ciinipnlgn plans. Nor has 
__ any indus!ry reprse~~iativc provided to nic m x  infainiation aboul !lie 
spcci iic locations wirere. such ad\Tertiscincnts were or are planned, or thc 
specific couienl a f  tliosc advertiserncnts. To p i t  i t  plainly, I have had 
absolutely no direct or indirect input into t i le content, style, medium, 
publication, or targeting of the Industry’s advertiseracnts, nor do I intend 
io h a i e  any such direct or ixiircct i i q x i t .  

iiiturc cozninunicatjons by the tobacco coinpanies.” Finaiiy. the response argues that the Senator 

s!~ould not have been notified about :he complaint because the complaint “alleges, a! most, a 

potential futurc violation,” lmausc complaints are requirt:d to “clearly identiiji’ a rcspoiident, 



which the present one assertctily did not, aiid bccausc the complaint “intimates” a vioiation of 

2. U.S.CI. 4 44111 which would no1 apply to iiie Sciiator. (Id. at S-9), 

Lalcr, on hlarch 9, i 999, counscl for Senator McCiinne!l filed a second response to the 

coiiip!aint. Alter reitcratiiig, the ;!rgumcmts sct oi:t iii the initial respoiise, counsel argues that the 

complaint should bc dismissed “for the additional rcasoii that the potential violations cited by the 

complaint siniply did not occu~.” (March response, page 2 ) .  

In support o f  ihis asscrtion, the March response iiicludcs a “’Declaration” dzted March 8. 

I999 and signed by Evan T r m y ,  Prcsidart of CampaiLg h4cdia Analysis Croup (“CMAG”) of 

Alexiindria, VA, *‘a Virgiriia corporation that speci;i:izes in tracking the nature, quantity, Iocation, 

and cost ofpo1itic:il adveitislng in the United States.” (March response, page 7. See also 

Exhibit A.) in his Declaration (“Tnicey P)ecla.ration”) (March response, Exhibit A), Mr. Tracey 

a. CRXC tracks advertisixg ‘“in the top 75 media markets in the United 
Stales (which comprise 80% oftelevisiori 1 ievier households).” 

b. CMACi’s survey of political advertisements paid for by the tobacco 
company respondents in this matter after the June 17 cloture vote 
“concluded that the tobacco carnpaiiy respondents spent an estimated 
$6,669,337 in Ju!y, $1,138&69 in August, and $203,127 during the first 
three weeks of Septeinber to purchase air time on cable and spot market 
television acres:; (he United States For politica! advertisements opposir;g 
national tobacco legislation. The tobacco company respondents ran no 
political adveriisenienls in ihe top 75 media inar-keki from September 21, 
19987 to November 3 1998.” 

c. “[Olf the estimated $6,669,237 in television broadcast time 
purchased . . . &i July 1?98, about two thirds ($4,208,073) was spent in 
states in which no Republican incumbent was running For reclectkm , . . 
or in which the Republican incumbent running fur rcelection actually had 
votcd for cloture . . . . Only about one :hid 152,461,264) was spent in  
states with a K~publican incuinbcnt Senator rxnning for reelection who 
hail voted agairist cloture.” 



' 
i :  

d. .'[I]ii Aiigtisc I99& ahout i\ro thirds . . . was spent i r i  states in which 
tio Rcpublicai: inriiiiibctit x a s  ruiiniiig For reelccfion . , . or in which the 
i<cptib\ican iiicuiii!mit ruiiiii;g for reclcction actually hail votcd for 
clotrirc . . . , On!y about one third (S31(f.),I 15) W;IS spcnt in states with a 
Rcpublican incumbsnt Senator runniiig for rcclcction \\rho had voted 
against clotiiro." 

e. "1:i the lirsi three wecks i)!' Scptcinbcr 1998, thc tobacco company 
respondelits ran four di ff'ercn: advci-ii:!c:n-lcnts discussing national 

tobacco legislatiori on cablc rinc! broat1c:tst tclevision sta?ioiis in the top 
75 media markets. Three of the advertismvxits did riot air after 
Sepicmber 8, 1998. Thcsc advertisci11ent:; LVCI'C a i d  011 ,jiis! four 
separate occasions in the foliowing ni:irkcrs: Hinningham, Aiaharna; 
Chicago, Maois; and Las i'egns, N w i d a .  . . . 1 estimatc that the ?obacco 
coninany respondcnts spent only $1,547 in iiioatlcasiivrg these ! h ~ c  
aclve!tisetncuts. A n  additional advefiisc;riieilt broadcast on C'NN and 
CNN Hkadline Ncws to a nation-\vitle iiucll~.i~ce betwceri September 12 
and September 20.. 1998. . . . I estimate (hat the tobacco coinpany 
respondents s p a t  S201,780 in \~roade:isting this advertisenlent." 

Tracy Declaration, pages 1-3. 

Attached to the Tiace, Dccfaration are iables showing, by state, the nurnbers of television 

spots placed by the respondent tobacco coiiipanies betv;cen July 1 and Aiigus! 31, 1998, their 

costs, the presence of incumbzrit Republicari Senators i n  particuIar states, and those Senators' 

votes on cloture. The tables do not include this information for thc three week period in 

September, 1998 cited by M r .  'l'racey. Also at!achcd are scrip?s ofthe advertisenicnts cited in the 

Traccy Dcclaraiion, including thcsc broadcast i n  S~qlten~bcr. 

Uoth the March rc5ponse and the Traccy Dcclaration argne that none of tltc 

advertisements broadcnst 'iftcr the c10tui.c vote either contain express advocacy or mention a 

I_ federal candidate by naine. i he response states: 

In sum, the spec!rlation of tljc Campaigi> for Tobacco Free Kids [sic] thar 
certain tobacco companies would put.!ish ;id.vcrtissments supporting 
Scnators who vcteti cigainst ciutura is corrtpletely refilled because ( 1  
atlvcrtiserncr~s iipposing tobacco lcgisiation that were aired in July and 
August wcrc a i r d  W L ~ I  nu apparcn~ ixirposc o t  aiding Kcpiiblican 
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(Mari;!i response, page 4). Tile Ma:ch response tlicn ;issa!-~i!; that “t!icrc can he no ‘contribution’ 

vdue was given to any candidate. ( M m A  response, page 5). ‘TFurther, even ~~ssuni ing (contrary 

to fact) that the tobacco company respondents inadc an ul1writtei1 pronrise to run such 

advertisements in exchange fix votcs against cloture, the delinition of contribution was 

specifically revised by Congrzss in 1980 to rcmoi’c ‘pcorriises,’ whetkcr enforceable or not, from 

the definition.” u.5 This respoilse also argues that in order to be an “in-kind contribution” under 

the Act a political 3dbertisen:ent iniisl “expressly advocate the election or defeat of a clearly 

identified federa: candidate.” 

3. NRSC 

On Noveni.ber 1999, cucinsel f r r  the NR.SC rcspondcd to [he complaint which had 

been re-sent to that commit t~:~ aftcr it alqxarcd t h i  :he co:;!p1:iint l i d  not bccn received in 1998. 

Counsel argues that ‘‘jtlhc NRSC is not a respondent i n  this matter,” that the complaint did not 

contain allegations against the NRSC. and that the only related refercnce was io Senatcir 

’ 
“rncans a written contract, promise, or agreement. whc:her or not legally enforceablc, to make a 
contribution lor such puqxiseec- . , . _” Section 441b did riot conlain this language. This portion of ihe 
definition VI Section 43l(e) wis later omitted. 

As of 1976 thc delinition of”coriiriSt!ti:~ii” at 2 U.S.C. 4 43 lie) included ;i subscction (2) which read: 



hlcConnel1, described‘ as “the Chairinan of the National Kepiil)!ican Senatorial Committee.” 

(NRSC Response, gages 1-2)~ Counsel then stated: “if, despite t!mc arguments, any response by 

the NKSC is necessary, the NltESC responds by incorporating in MI the original and 

supplemental responses of  Ser!ator McConnell.” (NlZSC R.cspoiise, page 3). 

D. Discussion 

1. Overview of Tabacca Companies’ Advwtising Campaign 

Thi: fourteen incumbeiit Ilepihiic.an Scnarors V,%O u!eic candidates for rcekction in I998 

uvski o f  Alaska, John McCain of Arizona, Ben \wre Richard C. Shelby of Alabama, Frank. Mu 

Nighdiorse Campbell of Colorado. Paul D. Coverdeli of Georgia, Charies E. Grassley of Iowa., 

Samuel Hrawnbzck of Kaiisa.;, Christopher S. Bond of Missouri, Judd Gregg aCNew Hampshire, 

Alphonse D’ Amato of New York, I-auch Faircloth o f  North Caroliiaa, Don Nickles of Oklahoma, 

Arlen Specter of Pennsylvania, and Robel? 17. Benncll o f  Utah. Of these incumbents, Senators 

Bennett, D’Amatol Grassley, Gregg and McCain voted for cloture on S. 1415 an June 17, 1998, 

whi!e Senators Bond, Brownback, Campbell, Coveidell, Faircloth, Murkowski, Nickles, and 

Shelby voted against. Senator Specter vias absent and thus did not vote. 

Ofi the Democratic side, the fifteen Senators up for reelection in 1998 were Barbara 

Boxer of California, Chiistopher 5 .  Dodd of Connecticut, Bob Graham of Florida, Daniel K. 

Inouye of liawaii, Carol Moseley-Bratin of Illinois, Johrr Breaux of Louisiana, Barbara A. 

MIikulski of Maryland, Hany Reid of Nevada, Byron L. Dogan of North Dakota, Ron Wyden of 

Oregon, Ernest F. I-bllings o f  South Carolina, Tom Daschle of South Dakota, Patrick 3 .  Leahy of 

Vrrntont, Patty kfurmy of Waslringlon, and Russell Feingold of Wisconsin. All of these 

Senators voted for clotirrc on S. 1415. 



Accordins to the infomiation attached io the Tracey Declaration, the tobacco company 
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rcspoiidents ran television and cnhlc ndvcrriscnients i i i c r  thc clottire vote in nine states which 

had inc.unibe:it Republican Senators up fix reelection. l’hcsc skites wcre A1ab;cina ($239,324 i n  

ercpcndilures for such ative::iseme:ils in July and Augusi), Ilblorado ($325,498 i n  July),  Georgia 

($531,379 in July and Aug~st), l o w  ($4,959 in July), h4issout-i ($339,383 in July and August), 

New York ($80 i,645 in July :ind liugust) ,  Nui:h Carolina (S I91,131 in .luly), Pennsylvania 

($1,286,664 in July and August), and Utah ($14,528 in July). The companies also ran 

advestisemen:s in six states in which incumbeni D-mocralic Senators were running for 

reelection, including Ca!iibrrtia ($443.608 ii? July a i d  Augusr), Conneciicut ($803 i n  July and 

iatrgustj, ‘illinois ($i ,200,805 in July arid August), Nevada <$195,3 16 in July), Lt.i.iisima. 

($152,282 in July and August), and Washington State ($790,826 in july and August). Additiona! 

advertisements were rim in Ohio (open Senate :eat) ($749,589 in July and August), Kentucky 

(open seat) ($48 in July), Mz:ssachusetts (no Senate eiection) ($6,788 in July), Michigan (no 

Senate election) ($297,877 in July),‘ ~ i n n e s o t a  (no ~i:natc election) j S ~ , 0 3 3  in ~uiy),  anti 

Tennessee (no Senate election) ($1 5,420 in  July). They were nut broadcast i n  seveiiteen statcs 

with Senate elections: Alaska, Arkansas, Arizona, Florida, Enwaii, Idaho, Indiana, Kansas, 

Mayland, New Hampshire, No~?h Dakota, Oklahoma, Oregon, South Carolina, South Dah-ota. 

Vermont, and Wisconsin. 

A cioser compsrison of t i le July a i d  Augiisi televisioii and cable acivcrtisement 

placenients with the cloture votes by iIici.imbcnl Senators seeking reelection sho i~s  that the 

tCJbacC0 company advertisements w’ii in five states represented by Republican Senators who had 

(r According to the infomation ~cornpa:i)ing the Tracey Declaration, Michigan was the. only state in 
which h c  advertisrnient dcsignstcd “GOP against taxes” was run. 
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voted against c lc txc 3t:d who were up for reelcciiori (Alahn:rra, Coiorado, Georgia, I\/lissoitri, 

anii North Car.ollrra), h i  not in Alaska, Kansas and Oklahoma which were represented by  

Senators up for reeicction w l ~  had a!so voted against cloturc. They were broadcast. in 

Pennsyivar!ia, i-cprcsented by Seiiator Spcctc.~ who did not vote on cloture and was up for 

reciection, and in louva, Uiah aiid New York which were represented by Senators up for 

reelection who had voted for illoture. The ;idvertiscnrcni.s ivr?re not run in two other states, 

Arizona and &ew Pinipshire,, with Kepub!ican Senators 1:;' for rerlectian who had voted for 

cloture. t z l d  again, as noted above, the tobacco company adveriiszinents were placed in six 

s!atcs with incumbezit Dernoc:ratic caiidiciates who had :x!j vated for cloture. 

L,ooking at the states which wcre targeted with !he :nost iobxco company ad.vertlsirag in 

July arid August, arid at the evenkal election resuiis i,n  SI: states, three had R.epubiicm Senate 

incumbcnrs 172iining for reelection -- Pennsylvania ($3,286$64)(Republican incumbent won with 

6 ! %  of'lhc vote), New Yo:k ($8O1,6~S)(Republican incumbent lost with 45% of vote) 2nd 

Gexgia ($53 1,379)(Republican incumbent won with 52% of vate). Two others had Democratic 

Senate incumbents running for ree!ection -- Illinois ($l,200,SOS)(IPeniocratic, incumbent lost 

with 47?6 of vote) and Washington ($790,826)(Deniocratic incumbent won with 5S% of vote). 

Oftlie two states with open :Senate seats which received tobacco conipany expenditures (Ohio 

and Kentuckyj, Ohio was m e  ofthe top six targeted (S?4.9,539!(Repribiicari candidate won with 

56% of vote). Virtirally i~othing ($48) \vas expended in Ke~tucky despite the closeness of the 

riict' there (,Republican candidate won with 50% o f  the vote or by SO60 votes). The highest 
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amount spent i n  any of the 0 i h . x  targeted states was the $443,608 expended in California 

(Democratic incumben: won u r i t h  53% 3f  \#oie). 7 

I n  his Declaration, Mr. Traccy goes on to cite ihc small amount of additional expenditures 

for television or cable advertisements niridc b y  r!ie rcsponilcnt tobacco companies in Septembsr 

1998. We states that :he tobac-o cornpanics ran three different telcvision ndveilisements i n  

Binningham, .4labam;i, Chicago, Minois, and Las Vcgas, Ncvada, between September 1 and 

Septembcr 8 for an estimated tozi msi o f $ !  ,347, plus an additional, nationwide advertisement 

on CNN and CIU” Headline News helween Septenhcr 12 and Septeiiiber 20, 1998 at a cost of 

(u., page 2). 

2. Standard far Finding ~ ~ ~ ~ r e ~ ~ i § e ~ ~ ~ ~ ~ ~  to  be Corpomte ~ o ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ , ~ ~ ~ ~  

As stated above, 2 U.S.C. 4 441?3 detines “contribution or expcnditure” as a paynient or 

service or anything else o f v d u e  rnade “in concection with” any federal election. As i s  also 

stated above, the District Court in Christian Coali~tiog :iddressed corporate communications 

contailling express advocacy, which would by definition becon:c prohibited independent 

expenditures if directed beyond a corporation’s restricted class, and “expressive coordinated 

- ’ By way of comparison, ihe tlcction results in other targeld states were: 

Alabama .. Republican incunibent \van with  6% 
Colorado - Republican incumbent won :vith 63% 
Connecticut - ileniocratic inctimbent won with 6511, 
Iowa - R.epublican incumbent won W i i h  GS‘% 
Louisiana - Democratic Incumbent won ivith 64% 
Missouri - Republican incumbent won wirh 53%, 
Ncvada 
N. Carolina - Republican incumbent lost with 47% 
Utah - Rcpub!:mn incumbent won with 68’%, 

Democra:ic incumbent v;on w:ih W!I or by 459 votes 
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espenditures" iiiade hy corporations i n  cooperation with candidates for communications such as 

voter guides and television advertisements. The court defined the latter category of expenditures 

as ones "made for the purpose of'infliiencing a federal election" where the "spendor's choice of 

speech has becri arrived at a fk r  coordination with the campaign." 52 F. Supp. 2d at 85, n. 45. 

']'!le court set out standards to be applied in determining when certain corporate expenditures 

t econx  expenditures prohibited by 2. L1.S.C. $441 b, tiridk; that cominunications purchased 

through such expenditures are. prohibited only if they contaiii ianguage cxprcssly advocating tlic 

election or defeat of a candidzite, or i f  they have Seer! subsikmtially c,oordinated with, or 

authorized by, a candidate or a candidate's authorized committec as io  content, timing, location, 

or vo!uine, !o the point "tlt.af the expenditure is perceived i ls valuabk for metirig the campaign's 

needs or wanis." M. ai 92. 

3. .%pplication of Stsndards 

The application of the above definitions and standards for prohibited corporate 

expenditures to the media advertisements pai.d for by the tobacco company respondents in the 

present matter means that these advertisernenis would have become corporate expenditures 

prohibited by Srction 441b c d y  i T  their contents expressly advocated the election or defeat of a 

iandida!c, or if i t  i.s clear that they were "made fbr the purpose of influencing an election" and 

were designed xxVw piaced after substantiai coordination with a candidate. 

a. Express .4dvcrcscy 

The first step in applying the standards for corporate contributions outlined above i s  to 

detemiine wh~.ther any or the advenisements at issue contained language which could be deemed 

to expressly ac!vocate the election or deftal o f  a clearly identified candidate. Looking first at the 

states with incumbent Republican Senators who were candidates for reeiection and who voted 
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against cloture on S. 141 5 ,  and  i n  which !!IC res!mnticnt tohacco companies spent the most for 

advettising, the contents of‘ the aiiVertisei11cnts brcadcasl in  Alabama, Missouri, Colorado, 

Georgia, and North Carolina ~.riould he of the greatest significance. The next levels of 

signilicance would ini.oli~c the advci-tisenients pliiced in states with incumbent Republican 

candidates w11o liad vo:cd for cloture or who had nol volcd, thcn ihose placed with Democratic 

Senators up  tor reclection, and then those with open Scnak seats. California, Illinois, Iowa, 

Louisiana, New York, Nevada, Ohio, Pennsylvania, Utah, and ‘#ashil?gton are the states i!i these 

l a m  thiee categories at ~ h i e h  the largest axounts o f  expenrlitures were directed. 8 

According to the charts attached it> t!zc l‘:~j,cey Decia:;ltion, 117 July 1998, there were five 

scparak te!evision and cable atfvertisemer?!s broadcast by the tobacco company respondents in  

the nine states with incun?bc.nt Republican Senators up for re-election, inciuding the five whose 

Rcpuhlican Scantors had voted against clolurr;: “Af Election: Time’“ (two versions), “Penon on 

the Street,” “The Kea1 “The Tax ‘Tree Fell?,” and “I.Zi&ht Back At It.” One or more of 

same five advcrtisernents were run in the states cited above with incumbent Democratic Senators 

or with open seats. Ofthesc five advertisements, only the two versions of“At Election Time,” 

used in thirtecn of the fifteen states involved, contained any reference to upcoming elections. 

(These versions xi: of the smie advertisenient as the one titled ‘’ ‘Noveinber’ Man and Wornan” 

quoted at pages 8-0 and cited 3t page 22 above.) Although there arc references 10 “election 

time,” “Congress” and “politicians” in both versicns of this parii.cuiar advertisemeni, there is no 

mention of piiriicuiar eiecie,d offices, of‘Yhe Senate,” o f %  clearly identified candidate,” or of 

rliis anaiysis adaresses only those states targeted by nmre than $1  0,000 in advertising expenditures. 

’This i s  thc same -dvcrtiser,ient, titled “Surplus,” which is attached as Exhibit 3-3 to tile joint response 

8 .  

‘I 

from the rcslxmhit  tobacco compimies aiid cited at pagc 9 above. 
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clection-reia&ed activity x k e d  o f  the viewcr. Tiitis, neither version o f  ” A t  Ekction “Time” 

contains exprcss advocacy. 

During Airgtist 1998, !:he respondent foba 1 conipariies lrroadcast two of the SB,~IC: 

televisiot? and cable advertiscnrcnts i n  ten of’the s m ~ e  states. “The Real Hcro’s” was used in 

New York, Georgia, Alabama, Illinois, Ohio, Louisiana, i”cnnsytvania, California, Washington 

State and Missouri, while “At Election Time” was piaccd in AMm.ma, Ohio, New York, and 

California. The only new advertiscrnent placed in orie of’thcse states during this month was 

“million against”; this ad ran or:ly in Illinois and atldr 

cost of c.igxeticsl with no referenc.e to an election, the Senate, a candidatc or a political party. 

ed oiily new taxes and an increase in the 

in summary, of the five advertisements placed by the respondent companies in July and 

August, 1998, only the two i.ersions oftke advertisement titled variously ‘‘ ‘Novernber’ Man Lk 

U‘onaan” and “At Election Time” mention “‘e!ection:i.” ?his advertisemelit contains no 

rcferences tc particular candidates, the Scnate or voting, thus taking the two versions outside any 

definition of “express advocxy.“ 

According io the Tricey Ucciaration, thc 11iri.c tcIcvision ;and cablc aclvcrtisanents that 

ran between September 1 and 8 in Alabania, !l!inois and Nevada were “Person on the Street,” 

‘“‘The Real Hero’s,” and “niii l iorr  against,” while a new, fourth one, “When Will Working 

People,” apparently ran natiaildly on CNW and CNN Head!iiie News between September I2 

and 20. 711;. ,iew advertiseinr, 1 addressed taxes a i d  “‘members of Congress,” but contained no 

reference to an election, tht: Senate, a candidatc or a, political party. 

According to tile information aitaohed to the tobacco companies joint response, the 

respoi;dent companies may also have paid for two radio advertisements after the cloture vote in 

the Senate. Transcripts o l  these particular ads arc fotiird at Exhibits 19 and 20 of the response. 



The f i rs t  o :~ .  dated Junc 19. 19?& discusses possible new legislation i n  the tlotisc of 

Represenratlves and cites ‘%e McCain Bill defeated in  thc Senate.” the only use ofthe nilme of a 

candidate \rat one used in the context o f  his status as sponsor o f  the legislation in question. 

Othenvise there is no reference to an clcction, :I candidate, or n pulilical party. The second of the 

two radio ad \~e r~ i sc~nen~s  con!ains no such references at all 

R. For Purposes of Influencing Federal Eiectiairs 

... 

.... 

~. 

The complainant ii1 this matter alleges in cffrct that in lune 1998 the  respondent tobacco 

companies, through Senator I\dcConnell, promised Republican Senators up for reelection that 

year that, if they voted against S. 1415, the companies would support them in their bids for 

reelection in November by running i\ television advertisement campaign.Io 

As stated above.. the tobacco companies ran advertisements during July, August ami early 

September, i”138, in nine S:B::CS with ir!cunibent Republican Senators up for reelection and akG ir, 

six siates vc~lt!i inciimbent Democratic Senaiorr ninnikg for reelection. Thc ad.iert.ise:ments were 

not run in  seventeen states with Sctxtte elcxtions, hut were placed in two states with open Senate 

scats and in f o x  states where there; was no Senate e!eciion scheduled. In only one imtance, 

involving two versions of ?he same advertisernent, did the content o f  the ac1vertiseme:nts use the 

v~ord “election.” 

!a summary, it appears, according io the information accompanying the Tracy 

Declaralioi;, that from J\!ly !hrough mid-September, 199s the respondent tobacco companies 

targeted a total of $7,88 1,353 in medk advertising related io  tobacco legislalion at twenty-one 

states, and that during July and August 5?.269,235 of this advertising was directed at seventeen 

IO 7- I he co:nplaint does not expressly St;LiC that the companies’ allegcd promise \vas directed solely at 

Kepubiican Senators up for ri,:eli:c,tion; however. as notcd above, the only two Ihnoeratic Senators who 
votcd agzirist c!a!irre on S. 1d.15 did not face clcctions in 1998. 



states with Senate raws. In five of ihese seventcen states the i;icuiirbcnt Rcpublican candidates 

had voted against cloture on S, i415, in three tiic incumbent Republican candidates had voted in 

favor ofclolurc, in six slates thc incumbent Dz!rrocratic i:andidatc had votcd for cloturc, and in 

one the incinnhcnt Ktptiblicai; candidale had imi voted on clotr.:rc. I n  Ohio, n~liere theec was a 

strongly contested open Sennte seat, a considereblc ;iiiiount was s p ~  im advertising, w h i k  in 

another, Kentucky, with anether stroagly contes!cd open scat, the expenditures were minimal. In 

July arid August a sub-group of six of these seventeen states, namely Georgia, Illinois, ?dew 

Yurk, Ohio, Pennsylvania, aid Was!rington were the targets of S.530.908 in cxpentfiliircs, or 

68% of the total. One of the incumbent Sciiate candidates from these six states had voted against 

cloture on S. 1415 (Georgia)? one had been absent (Pennsylvania), and three had voted in favor 

(New Yo&, Iliinois arid Washington). 

‘ r k k  sumrr:erg. sl-iows a strong bias toward LjtiitcS with Ser;a:e election campaigns, but. does 

not comport with the complaint’s assumption that ti:e primary t:yge!s wouid be states with 

in.curnbent. Senators who had voted against cloture on S. 14i5. Nine oftlie states targeted rsere 

in this cakgory; however, m,any others wcre not. The six states acco\ i lhg  for the largest 

advertising expenditures all had Senate elections, but the incurni:mlls varied by p i t y  and by 

cioture vote. Thus, i f  there zxisted any intent on tlie pzrt oftiie respondeni companies to 

inflimice the Senate ciec;tic;!ls in r t x  states targeted, i! Ltpparenily w3s !lot dil-cctly linkcd io 

positions 311 S .  1415. 

It  i s  also possible to identify conntervailing factors as regards the alleged intent to 

influence the Senate elections. Two such factors wo:M he the absence, with one minor 

exception, of election-related language in the advzrtisenicnts and their lack ofclosc proximity in 

time to the 1998 Noveli1bel. elcctions. Anoihcr wo:lid be the placement of the advertisenients, 
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alhcit relatively minor i n  scope, in states reprcsentecl by Senators who were not runiihg for rc- 

elcction (Massachusetts, Michigan, Minnesota arid ’T‘cnnessee). 

c. Coordina.:ion 

Even if‘ an intent to inftuence fcderd elections couid bc found i n  thc tobacco companies’ 

I098 post-clolare vote advefiising campaign, :litis met ing  one part of the Christian Coal,ition test 

for prohibited cxpressive coordinated expenditures, i t  would still be necessary to look for 

cvidence of coordination between the conipanies and Senate candidates in the states targeted 

before a determination can be made as to whetlicr the adve:-tising campaign met all requirenients 

of that test. 

With regard to coordinarioil between the ccmpanies and Senate candidates, there is, as is 

discussed above, evidence that :he advertisements were placed in states with Senate races 

involving irmmbent Kepubiicar! Ser2320?3; there is also evidence that they were placcd in states 

with incumbent Deniocratic Senators up for reelection or with open Senate seats. There is no 

evidence in hand. of direct and “substantia!” contacts betwecn any candidate and the tobacco 

co;iipanie~ which could be used as a basis for finding thc possibili:y of “coordination” ofone or 

more of the adver:iseinent.s with candidates. Together with the absence of references to specific 

candidates or eiectiilrrs in tlie advertisemenis thciiiselvt:~, this !a& of eviiirrice of coordinatioii 

wiBi candidates would, ptirsliant to <hristian Coalitiig, appear tc: place the associated 

expenditures outside the scope of prohibited co.rporate expenditures. 

GI. ~ ~ ~ o ~ ~ ~ ~ ~ ~ ~ ~ ~ o ~  

Rased upon the above discussioiis of the !a& ofex.pess advocacy in the advertisements at 

issue, of the absence of any other discussion of‘ individuals as candidates or of references to 

“eiecrions” in  any but two related Instariccs. and of the lack oC evidence of coordination between 
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the tobacco conipanies and Sienale candidates, :his WYce recornmends that the Chnmission find 

no reason to believe the respondent !obacco companies have violated 2 U.5.C. 9 441b. 

3. Senator %Etch MfrConnell and the NRSC 

The only alleged i511k between the respondent companies and candidates in the complaint 

is Senator McConneii, who has deniel! any coordinalinf: role in his sworn affidavit. Further, 

even if such a relationship between Senator McConriell and the respondent tobacco companies 

concerning the advertisernelits couid be established, t h t x  is 110 evidence of the “substantial 

discussion or negotiation” h’etween a candidate or candidate’s agent and the respondent tobacco 

companies required for a fiiidinp, of coordination. of expentiitiires by the court in Christian 

Coalition. Senator McConnell liiniselfwas noi a candidate in 1998, and there no evidence in 

hand tb.at he servcd as an “agent” of the campaigns of any candidates vis a vis the respondent 

companies. 

Thus, even if the all.egation in the complain! could be proven with regard to a statement 

made by Senator Rlitch Mc:?onnell to Republican Senators about respondent tobacco company 

promises to rua television advertisements supporting those who voted to kill S. 141 5 ,  the content 

ofthe advertisernents themselves and the lack of evidence of direct coordination between the 

candidates and the tobacco comp~iies,  would, pursuznt to Christian Coalition, :&k:: the 

expenditurss for the adveri:iscments outside the prohibitions of?. U.S.C. 5 4 4 t h  There i s  



no basis for D finding lliai Se:iator McConnell, or, by extcnsioii, the NRSC acting through 

1 ,  Find no reasoii io believe that t:ic Plrilip Morris Companies, Inc.; Brown t% 
Willia~rison Tobacco Corporation; Lorillard Tobacco Company; R.J. Reynolds 
Tobacco Corripany; c?r United States l’oba.cco violated 2 U.S.C. 

2. Find no rcasoii to believe that U.S. Senator Mitcli McConnell and the National 
Kepiihlicair Se;iatohial Committee and 3 .  Stanley H’uckaby, as treasurer, violated 
any provision of thc 1Feder;il Election Campaign Act of’ 1971, as amended, in this 
matter. 

431b. 

3 .  Close thc 6ilc in !his n1a::cr. 

General Counsel 

I ?  C;iven this ?ecornrnenda:ion. i t  i s  unnecessary to determine the relevance in this matter of the defense 
raised by co~ii:~cI for. Senator McConnell irrvolving the “Speech and Debate Clause.” 


